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No. 2009AP2549
(L.C. No. 2007CV633)

STATE OF W SCONSI N ) I N SUPREME COURT

Robert Johnson,

Pl aintiff-Respondent-Petitioner,

) FI LED
Cintas Corporation No. 2, MAR 27, 2012
Def endant - Appel | ant, Diane M Frengen

Clerk of Supreme Court
Uni ted Heal t hcare,

Def endant .

REVI EW of a decision of the Court of Appeals. Affirned.

M1 ANNETTE Kl NGSLAND Z| EGLER, J. This is a review of a

publ i shed decision of the court of appeals, Johnson v. Cintas

Corp. No. 2, 2011 W App 5, 331 Ws. 2d 51, 794 N.W2d 475, that

reversed a default judgnment entered by the Kenosha County
Circuit Court! in favor of Robert Johnson (Johnson) and agai nst
Cntas Corporation No. 2 (Cntas No. 2). Because Johnson's

sutmmons and conplaint did not name Cintas No. 2 as a defendant

! The Honorable David M Bastianel li presided.
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and instead naned CGCintas Corporation (Cntas), the parent
corporation of Cntas No. 2, the court of appeals concluded that
the circuit court |acked personal jurisdiction over Cintas No.
2, and therefore, the default judgnent is void. Accordi ngly,
the court of appeals reversed the default judgnent and renanded
the cause to the circuit court for further proceedi ngs.

12 On appeal to this court, Johnson argues that the
circuit court had personal jurisdiction over GCntas No. 2
because, despite not being nanmed in the sumons and conpl aint,
Cntas No. 2 was served with the summons and conpl aint and was
not prejudiced by Johnson's error. Alternatively, Johnson
contends that his pleadings ought to be construed as only
technically defective on the grounds that GCntas No. 2 held
itself out as G ntas.

13 We disagree with Johnson on both counts and therefore
affirm

14 We conclude that service in this case was
fundanmental |y defective because Johnson failed to name Cintas
No. 2 as a defendant in his sumons and conplaint, contrary to
Ws. Stat. 88 801.02(1) and 801.09(1). Therefore, the circuit
court |acked personal jurisdiction over Cintas No. 2, regardl ess
of whether or not the defect prejudiced Cntas No. 2 and
regardl ess of the manner in which Cntas No. 2 held itself out
to the public or to Johnson specifically. Because the circuit
court |acked personal jurisdiction over GContas No. 2, the
default judgnent entered against Cntas No. 2 is void.

| . FACTUAL BACKGROUND AND PROCEDURAL POSTURE
2
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15 On April 12, 2007, Johnson filed a sumobns and
conplaint against Cintas; United Healthcare; Marvin Crandall
(Crandal l'); and XYZ Corporation, a fictitious name designating
Crandall's automobile liability insurer.? According to his
conpl ai nt, Johnson was an enpl oyee of Cntas and was required to
use his personal vehicle in the course of his enployment. As a
result, Johnson alleged, he had autonobile liability insurance
coverage through G ntas.

16 In his conplaint, Johnson alleged that on July 2,
2006, he was riding as a passenger in his own vehicle driven by
Crandall wth Johnson's perm ssion when Crandall negligently
operated the vehicle, causing it to <collide wth another
vehi cl e. Johnson alleged that as a result of the accident, he
was permanently injured, experienced pain and suffering,
incurred past and future nedical expenses, and had a |oss of
earni ng capacity.

M7 In addition, Johnson clainmed that both he and Crandall
qualified as insureds wunder Cintas's autonobile liability
i nsurance coverage and consequently were entitled to benefits
payable by G ntas. Cintas's refusal to pay any benefits,
according to Johnson, constituted a breach of contract and bad

faith.

2 See Ws. Stat. § 807.12 (2007-08) (permtting a plaintiff
to designate an unknown defendant by a fictitious nane until the
defendant's true nane is ascertained).

Al'l subsequent references to the Wsconsin Statutes are to
t he 2007-08 version unless ot herw se indicat ed.
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18 On April 19, 2007, Johnson served his sumobns and
conplaint upon the registered agent for Cintas No. 2, a wholly
owned subsidiary of the nanmed defendant, G ntas. Unli ke Cintas
No. 2, Cintas is neither registered nor licensed to do business
in Wsconsin and does not have a registered agent for service of
process in Wsconsin. Cntas is a foreign public corporation
i ncorporated under the |aws of Washington with a principal place
of business in Chio.

19 Neither Cintas nor Cntas No. 2 answered Johnson's
conplaint. Accordingly, Johnson's counsel filed an affidavit of
no answer, and on June 15, 2007, Johnson noved for default
j udgnent against G ntas. Like his sumons and conplaint,
Johnson's notion for default judgnment was served upon the
regi stered agent for Cintas No. 2, not C ntas.

10 On July 2, 2007, Cntas, through its counsel in
IIlinois,® filed an energency notion to dismiss Johnson's notion
for default judgnent on the grounds that the <circuit court
| acked personal jurisdiction over G ntas. Cintas's notion
expl ai ned that Johnson's enployer was actually Cntas No. 2, not
C ntas as Johnson had alleged in his conplaint. G ntas attached
to its notion various corporate records from the Wsconsin
Department of Financial Institutions (DFl), show ng that Ci ntas

is not a registered corporation in Wsconsin. By contrast, the

3 According to the record before this court, the circuit
court was later apprised of the fact that Cntas's counsel
appeared before the court wthout first seeking pro hac vice

adm ssion as required by SCR 10.03(4)(b).

4
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DFI records reveal that Cntas No. 2, incorporated under the
| aws of Nevada with a principal place of business in Chio, is a
regi stered corporation in Wsconsin, as of June 1, 2000.
Because Johnson failed to serve his sumons and conpl aint upon
Cntas, Cntas argued that the circuit court |acked personal
jurisdiction over Cintas and consequently could not enter
default judgnent agai nst C ntas.

11 Alternatively, assumng the circuit court found that
Cintas was properly served, G ntas naintained that default
judgnment would still be inappropriate because Cintas's failure
to answer was unintentional and because Cintas had a valid
defense to Johnson's cl ai ns. Specifically, G ntas alleged that
the accident that injured Johnson was a result of both Johnson
and Crandal | being intoxicat ed.

112 Three days later, on July 5, 2007, Johnson filed a
letter with the circuit court, acknow edging receipt of Cntas's
energency notion to dismss Johnson's notion for default
judgnment and expressing his intention to anmend his sumobns and
conpl aint by changing the naned defendant from Cintas to G ntas
No. 2. Furthernore, relying on this court's decision in Hoesley

v. La Crosse VFW Chapter, 46 Ws. 2d 501, 175 N.W2d 214 (1970),

Johnson submtted that default judgment should still be entered
against Cntas No. 2 because Cintas No. 2 was the entity served.
113 On July 6, 2007, the circuit court held a hearing on
Johnson's notion for default judgnent, at which only counsel for
Johnson and counsel for Cntas were present. Johnson noved to
orally amend his summons and conplaint to nane Cintas No. 2 as

5
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the correct defendant. The circuit court granted Johnson's
notion to anmend and then inmediately granted default judgnent in
favor of Johnson and against Cintas No. 2. The circuit court
denied that Cntas No. 2 was entitled to notice of the anended
sumons and conpl ai nt. The court reasoned that the anmendnent
did not have the effect of bringing in CGntas No. 2 as a new
party since Cntas No. 2 was the entity served with the original
sumons and conpl ai nt.

14 On July 20, 2007, Cntas No. 2 filed an answer to both
Johnson's conpl ai nt and anended conpl aint and noved to intervene
and to set aside the default judgnent. That sanme date, by
letter, the circuit court responded to Cntas No. 2, advising
Cintas No. 2 that it need not intervene because the court
already determned that it was a party to the action, The
circuit court further stated that it would not accept the filing
of Cintas No. 2's answer because default judgnent had already
been entered. Still, the court indicated that it would be
wlling to consider a notion for relief from the judgnment under
Ws. Stat. § 806. 07

115 dCintas No. 2 heeded the circuit court's suggestion and
moved to vacate the default judgnent under Ws. Stat. 8§ 806. 07
Specifically, CGntas No. 2 argued that it was entitled to relief
from the default judgnent on the grounds that Cntas No. 2's
failure to answer was due to excusable neglect, see
8§ 806.07(1)(a); the judgnent was void for lack of personal

jurisdiction, see 8§ 806.07(1)(d); or, alternatively, notions of
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fairness and justice weigh in favor of granting relief, see
§ 806.07(1)(h).

116 On Septenber 11, 2007, the circuit court held a
hearing on Cintas No. 2's notion to vacate the default judgnent
and granted the notion, finding that Cntas No. 2's failure to
answer was due to m stake or excusable neglect under Ws. Stat.
§ 806.07(1)(a).

117 Nearly a year |ater, on August 19, 2008, Johnson filed
a nmotion for reconsideration of the <circuit court's order
vacating the default judgment.* According to Johnson, subsequent
di scovery had revealed that Cntas No. 2 held itself out as
G nt as. Thus, Johnson asserted, Cntas No. 2 was not actually
m sled by Johnson's pleadings; rather, Cntas No. 2 msled
Johnson into referring to his enployer as C ntas. As exanpl es,
Johnson averred that both his offer of enploynent and enpl oynent
agreenent were prepared by Cntas and that his paycheck was
adm nistered by G ntas. In addition, Johnson submtted an
affidavit by Kenneth Wa, the Vice President and Representation

Services Advisor of Cintas No. 2's registered agent, explaining

that the registered agent imediately forwarded Johnson's
sutmmons and  conpl ai nt to GCntas No. 2, per Cntas's
i nstructions. Such evidence, Johnson asserted, denonstrates

that Cntas No. 2's failure to tinely answer was not excusabl e.

“ Alternatively, Johnson noved for sanctions as a result of
Cntas No. 2's alleged failure to conply wth Johnson's
di scovery requests.
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118 The circuit court agreed with Johnson. Accordi ngly,
on February 10, 2009, the <circuit court issued a witten
decision granting Johnson's notion to reconsider the court's
order vacating the default judgnent. The court determ ned that
the facts in this case are akin to those in Hoesley, 46
Ws. 2d 501, in which the correct defendant was served despite
being m snaned in the summons and conpl aint. Because C ntas No.
2 was the entity served, the court concluded that "allow ng the
amendnent of the pleadings would not be adding a new party to
this lawsuit." Furthernore, persuaded by the South Carolina

Court of Appeals' decision in MCall v. [IKON, 611 S E. 2d 315

(S.C. C. App. 2005), the court found that the msnoner in
Johnson's sunmmons and conplaint was "due entirely to the actions
of [CGntas No. 2] in terns of the business nane it choose [sic]
to operate under in the State of Wsconsin and in relation to
[ Johnson] . " G ven those circunstances, the <circuit court
concluded that Cntas No. 2's failure to tinely answer was the
result of its own actions and neglect. The court therefore
granted Johnson's notion to reconsider, permtted Johnson to
anend his pleadings to nane Cntas No. 2 as the correct
def endant, and entered default judgnent against C ntas No. 2.

19 Cntas No. 2 appealed, and the court of appeals
reversed. Johnson, 331 Ws. 2d 51. Because Johnson's summons
and conplaint did not nane Cintas No. 2 as required by Ws.
Stat. 88 801.02(1) and 801.09(1), the court of appeals concluded
that the circuit court |acked personal jurisdiction over Ci ntas
No. 2, irrespective of whether Cintas No. 2 was served with or

8
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had notice of Johnson's pleadings. Id., 917. As such, the
court of appeals held that the default judgnent is void. |1d.

20 The court of appeals rejected Johnson's argunent that
he sinply msnamed the correct defendant. Id., 114. | nst ead,
the court of appeals determ ned Johnson nanmed the incorrect
| egal entity. Id., 915. As a result, the court of appeals
ruled that the anmendnent of Johnson's pleadings had the effect
of bringing a new party into the action, "[r]egardless of how
Cntas No. 2 held itself to the public." 1d. Absent service of
the anmended sumons and conplaint, the court of appeals
concluded that the circuit court |acked the requisite personal
jurisdiction to enter a default judgnent against Cntas No. 2.
See id., 91115-17. The court of appeals therefore reversed the
default judgnent and renmanded the cause to the circuit court for
further proceedings. 1d., {17.

21 Johnson petitioned this court for review. W accepted
on May 25, 2011.

1. STANDARD OF REVI EW

22 In this case, the <circuit court granted Johnson's
nmotion to reconsider the court's order vacating the default
j udgnent against Cintas No. 2. The determ nation of whether to
vacate a default judgnent is within the circuit court's sound

di scretion. Ness V. Digital Di al Commt' ns, I nc., 227

Ws. 2d 592, 599, 596 N. W2d 365 (1999); Dugenske v. Dugenske

80 Ws. 2d 64, 68, 257 N.W2d 865 (1977). W will not disturb
the circuit court's discretionary determnation to reconsider
its order vacating the default judgnent unless the court

9
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erroneously exercised its discretion. See Ness, 227 Ws. 2d at
599- 600. "A circuit court erroneously exercises its discretion
if it applies an inproper |egal standard or nakes a decision not

reasonably supported by the facts of record.” 260 N 12th St.,

LLC v. DOI, 2011 W 103, 938, 338 Ws. 2d 34, 808 N W2d 372.

At the sane tine, whether a defect in a sunmons and conplaint is
fundanmental such that it deprives the circuit court of personal
jurisdiction is a question of law that this court reviews
i ndependently, wthout deference to the court of appeals or

circuit court. See Burnett v. HIll, 207 Ws. 2d 110, 121, 557

N.W2d 800 (1997); Bulik v. Arrow Realty, Inc. of Racine, 148

Ws. 2d 441, 444, 434 N.W2d 853 (Ct. App. 1988).
[11. ANALYSI S

123 Wsconsin Stat. ch. 801 governs civil procedure as it
relates to the commencenent of an action. Wsconsin Stat.
8§ 801.02(1) provides, in relevant part, that "a civil action in
which a personal judgnent is sought is comenced as to any
def endant when a summons and a conplaint namng the person as
defendant are filed wth the court,"” provided that the defendant
is served with an authenticated copy of the summobns and

conplaint within 90 days after filing. See also Ness, 227

Ws. 2d at 601- 02. A Wsconsin court obtains personal

jurisdiction over a defendant by proper service of a sunmons

upon the defendant. See Ws. St at . 88 801. 05, 801. 11.
Wsconsin Stat. 8 801.09 Ilists the required contents of a
summmons. Rel evant to this case, a sunmmons nust contain, inter

10
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alia, "the nanes and addresses of the parties to the action,

plaintiff and defendant." 8§ 801.09(1).

24 A summpns serves two purposes. First, a summons
provides notice to the defendant that an action has been
commenced agai nst the defendant. Ness, 227 Ws. 2d at 602; Am
Famly Mut. Ins. Co. v. Royal Ins. Co. of Am, 167 Ws. 2d 524,

530, 481 N.W2d 629 (1992); Hoesley, 46 Ws. 2d at 503; Bulik,
148 Ws. 2d at 444. Indeed, notice that apprises a party of the
pendency of an action against it and affords the opportunity to
pr esent objections is regarded as "[a]ln elenentary and

fundanental requirenent of due process.” Mul |l ane v. Cent.

Hanover Bank & Trust Co., 339 U S. 306, 314 (1950). Second,

consistent with Ws. Stat. 88 801.05 and 801.11, a summopns
confers personal jurisdiction on a court over the defendant

served. Ness, 227 Ws. 2d at 602; Am Famly, 167 Ws. 2d at

530; Bulik, 148 Ws. 2d at 444.

125 Gven that a defendant's constitutional right to due
process is at stake, "'Wsconsin requires strict conpliance wth
its rules of statutory service, even though the consequences may

appear to be harsh.'™ Am Famly, 167 Ws. 2d at 531 (quoting

Mech v. Borowski, 116 Ws. 2d 683, 686, 342 N W2d 759 (Ct. App.

1983)). In particular, "[t]he service of a sumobns in a manner
prescribed by statute is a condition precedent to a valid

exercise of personal jurisdiction,” Danielson v. Brody Seating

Co., 71 Ws. 2d 424, 429, 238 N.W2d 531 (1976), as any action
taken by a court over a defendant not properly served is a
deprivation of that defendant's constitutional protection

11
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Bulik, 148 Ws. 2d at 446. Significantly, a defendant's actua
notice of an action is not alone enough to confer personal
jurisdiction upon the court; rather, "[s]ervice nust be nmade in
accordance with the manner prescribed by statute.” Dani el son
71 Ws. 2d at 430.

126 In keeping with the above rule, our courts have
recogni zed a distinction between service that is fundanentally
defective, such that the court |acks personal jurisdiction over
the defendant in the first instance, and service that is nerely

technically defective. See Schaefer v. Riegelnman, 2002 W 18,

125, 250 Ws. 2d 494, 639 N W2d 715; Gaddis . La Crosse

Prods., Inc., 198 Ws. 2d 396, 401-02, 542 N W2d 454 (1996);

Am Famly, 167 Ws. 2d at 533; Bulik, 148 Ws. 2d at 446;

Cynthia L. Buchko et al., Wsconsin Cvil Procedure Before Trial

8 3.60 (3d ed. 2007). If the defect is fundanental, then the
court |acks personal jurisdiction over the defendant, regardl ess
of whether or not the defect prejudiced the defendant. Am
Famly, 167 Ws. 2d at 533. If the defect 1is technical,
however, then the court has personal jurisdiction over the
defendant only if the conplainant can show that the defect did
not prejudice the defendant. Id. The burden rests on the
conplainant to show that service was not defective or, if
service was defective, that the defect was nerely technical and
did not prejudice the defendant. 1d.

127 We appreciate that the |ine between a fundanental
defect and a technical defect can be a fine one. Accordi ngly,

we | ook to case |aw for guidance.

12
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128 In Aneri can Fam |y, this court hel d t hat a

conplainant's failure to conply with the requirenments of Ws.
Stat. 8 801.02(1) constitutes a fundanmental defect that deprives
the circuit court of personal jurisdiction over the defendant,
regardless of whether or not the defect prejudiced the

def endant . 167 Ws. 2d at 534; see also Gaddis, 198 Ws. 2d at

402. As aforenentioned, 8§ 801.02(1) directs that a civil action
is commenced as to any defendant when a summons and conpl ai nt
namng the person as defendant are filed wth the court,
provided that the defendant is served with an authenticated copy
of the sumons and conplaint within 90 days® after filing. Thus,

pursuant to this court's holding in American Famly, a

fundanmental defect occurs when a conplainant (a) fails to nane
the defendant in the sumons and conplaint; (b) fails to file
with the court the sumons and conplaint; (c) serves the
defendant with an wunauthenticated copy of the sumons and
conplaint; or (d) serves the defendant with an authenticated
copy of the summons and conplaint nore than 90 days after
filing. See 167 Ws. 2d at 533-34.

29 The instant case inplicates the first of the four
requirenments identified in Ws. St at. 8§ 801.02(1): t he
requirenent to nanme the defendant in the sumons and conpl aint.

That a conplainant nust nane the defendant in the summons is

°>In 1998, the legislature amended Ws. Stat. § 801.02(1) to
provide that a conplainant has 90 days, instead of 60 days,
after filing to serve the defendant with an authenticated copy
of the summons and conplaint. See 1997 Ws. Act 187, 88 7,
22(1).

13



No. 2009AP2549

echoed by Ws. Stat. 8§ 801.09(1). As indicated previously,
8 801.09(1) provides that the summons "shall contain . . . the
names and addresses of the parties to the action, plaintiff and
def endant . "

130 In Bulik, the conplainant failed to name the defendant
in the sumons as required by Ws. Stat. § 801.09(1). See 148
Ws. 2d 441. Accordingly, the court of appeals concluded that
the summons was fundanentally defective. |d. at 446. In that
case, the plaintiff filed a personal injury lawsuit after
allegedly falling in the parking lot of a shopping center,
outside the entrance to a store operated by Zayre Corporation.
Id. at 443. In the body of her conmplaint, the plaintiff alleged
that Arrow Realty, Inc. of Racine (Arrow) naintained the grounds
on which she fell. Id. However, the plaintiff's summons and
conplaint named as defendants only "Zayre Corporation, a
domestic corporation, et al., Defendants." |1d. at 443-44. The
plaintiff served her summons and conplaint upon one of Arrow s
pri nci pal s. Id. at 444. Arrow failed to tinmely answer, and
consequently, default judgnent was entered against it. I|d.

131 Arrow noved to vacate the default judgnent, arguing
that the summons was defective because it did not name Arrow as
a defendant. Id. The circuit court denied Arrow s notion,
pointing out that Arrow was identified as a defendant in the
body of the conplaint. 1d.

132 Arrow appealed, and the court of appeals reversed.
Relying on Ws. Stat. 8§ 801.09(1), the court of appeals held
that "[t]he court has jurisdiction only over the parties naned,"

14
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id. at 446; stated otherwi se, "not nam ng a person neans that a
court is without power to do anything with that person regarding
the case," id. at 447. In Bulik, because the summons did not
name Arrow as a defendant, the court of appeals concluded that
the summons failed to give notice to Arrow that an action had
been commenced against it and failed to confer personal
jurisdiction on the circuit court over Arrow. |d. at 445. The
court of appeals so concluded irrespective of the fact that
Arrow was served with the sumons and therefore mght have had
know edge that it was neant to be a party. See id. at 446. As
the court of appeals explained, the plaintiff's failure to nane
Arrow as a defendant in the summons neant that the circuit court
| acked power over Arrow "in the first instance," regardless of
whet her or not the defect prejudiced Arrow. Id. Because the
circuit court |acked personal jurisdiction over Arrow, the court
of appeals held that the default judgment was void. 1d. at 443.

133 Conversely, in Hoesley, this court held that the
plaintiff's sunmmons and conplaint properly conferred personal
jurisdiction on the circuit court over the defendant Thomas
Rooney Post No. 1530, Veterans of Foreign Wars of the United
States (Thomas Rooney Post No. 1530, VFW, even though the
sutmmons and  conplaint mstakenly naned the defendant as
"La Crosse VFW Chapter, Thomas Rooney Post." 46 Ws. 2d at 502.
In other words, this court concluded that the sumons and
conplaint were nerely technically defective.

134 In that case, the plaintiff filed a personal injury
lawsuit after allegedly falling on property owned by Thomas

15
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Rooney Post No. 1530, VFW a corporation located in La Crosse
Id. at 501. However, the plaintiff's sumons and conplaint
incorrectly referred to the defendant as an "association" and
listed its nane as "La Crosse VFW Chapter, Thomas Rooney Post."
Id. at 502. The plaintiff served her summons and conpl ai nt upon
the post commander. |1d. at 501. Thonmas Rooney Post No. 1530,
VFW then noved to dismss the action for |lack of personal
jurisdiction, arguing that neither the summons nor the conpl aint
correctly identified the defendant's nanme and ~corporate
character. See id. at 501-02. The circuit court denied the
notion. |d. at 502.

135 Thomas Rooney Post No. 1530, VFW appealed, and this
court affirned. The court concluded that a nmere msnoner in a
sumons and conplaint nmay be corrected by anendnent at any stage

of the lawsuit, including after a default judgnent is entered:

The general rule is that if the msnonmer or
m sdescri ption does not |eave in doubt the identity of
the party intended to be sued, or, even where there is
room for doubt as to identity, if service of process
is made on the party intended to be sued, the m snoner
or m sdescription may be corrected by anendnent at any
stage of the suit, or even after judgnent, and a
j udgnment taken by default is enforceable.

Id. (internal quotations omtted). The court underscored the
difference between an anendnent that nerely corrects the

defendant's nane and one that has the effect of bringing a new

party into the action: "'[I]f the effect of the anendnent is to
correct the name under which the right party is sued, it wll be
al | oned. However, if it is to bring in a new party, it wll be

16
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refused.'"” [d. at 503 (quoting Ausen v. Miriarty, 268 Ws. 167

174, 67 N.W2d 358 (1954)). In Hoesl ey, because an anendnent to
t he sumons and conpl aint would have resulted only in correcting
the right defendant's nanme to Thomas Rooney Post No. 1530, VFW
as opposed to bringing a new party into the action, this court
held that the circuit court properly denied the defendant's
nmotion to dismss. 1d. at 504.

136 By conparison, in Parks v. Wst Side Railway Co., 82

Ws. 219, 52 NW 92 (1892), a decision that predated Hoesl ey by
nearly a century, this court rejected the defendant's argunent
that the plaintiff's anmendnment to his summons and conpl ai nt had
the inproper effect of discharging one party as defendant and
substituting another. In that case, the plaintiff filed a
conplaint, alleging that noise, snpbke, steam and gases emtted
from an electrical power house constituted a nuisance. [|d. at
219. At the tinme, the power house was owned and operated by the
West Side Railroad Conpany. Id. at 220. However, the
plaintiff's summons and conplaint naned as defendant the West
Side Railway Company. See id. at 219. The facts reveal ed that
over a year prior to the commencenent of the plaintiff's action,
the West Side Railway Conpany conveyed all of its franchises and
property, including the building at issue, to the Wst Side
Rai | road Conpany, a then newly organi zed corporation. Id. at
220. Only the latter corporation nmaintained an electrical
railroad and used the building as a power house; the forner
operated its railway by animal power and used the building as a
stable for horses. Id. at 219-20. Subsequent to the
17
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conveyance, the Wst Side Railway Conpany ceased doi ng business.
Id. at 220. The plaintiff served his sumons and conpl ai nt upon
Washi ngt on Becker, the president of both conpanies. Id. The
plaintiff then noved to anend his sumobns and conplaint by
striking out the "way" in the defendant's nane and inserting
“road" in its place. 1d. at 219. The circuit court granted the
nmotion. Id.

137 The West Side Railroad Conpany appealed to this court,
arguing that the anmendnent to the summons and conplaint did not
have the legitimate effect of correcting a party's nanme but
rather had the inproper effect of discharging one party as
def endant and substituting another. Id. at 221. The court
di sagreed, commenting that the defendant's argunent "does not
appeal strongly to a mnd which is |looking at the substance of
things, rather than the nmere form" Id. Had the West Side
Rai | way Conpany never existed, the court reasoned, the anendnent
woul d have "no doubt" been unobjectionable. I1d. at 221-22. The
court determned that the result should be no different when the
conpany nmaintained only a "nomnal existence, wthout property
or franchises."” 1d. at 222. As far as the court was concerned,
"the corporation which was operating the electrical power house
and railroad was sued in th[e] action, with a slight mstake in
[the] name, which the [circuit] court properly corrected.” 1d.

138 Having set forth the applicable law, we turn now to
the instant case. Johnson urges us to conclude that the circuit
court appropriately reconsidered its order vacating the default
j udgnment against Cintas No. 2. Specifically, relying on
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Hoesl ey, Johnson maintains that he nmerely msnamed Cintas No. 2
as Cntas in his summons and conplaint, and therefore, his
pl eadings were only technically defective. He argues that the
defect did not prejudice Cntas No. 2 because, pursuant to the
circuit court's finding, Cntas No. 2 was served wth the
summons and conplaint. W di sagree.

139 We conclude that the circuit court erred as a matter
of law when it reconsidered its order vacating the default
j udgnent against Cntas No. 2. Johnson's failure to nanme C ntas
No. 2 as a defendant in his sumons and conplaint, contrary to
Ws. Stat. 88 801.02(1) and 801.09(1), constituted a fundanental
defect that deprived the circuit court of personal jurisdiction
over Cintas No. 2, regardless of whether or not the defect
prejudiced Cintas No. 2. Because the circuit court | acked
personal jurisdiction over Cntas No. 2, the default judgnent
entered against Cintas No. 2 is void.

40 This case is resolved by a straightforward application

of the above-stated law. As nmade clear by both Anerican Famly

and Bulik, a conplainant's failure to name a defendant in the
summons and conplaint in accordance with Ws. Stat. 88 801.02(1)
and 801.09(1) constitutes a fundanental defect that precludes
personal jurisdiction over that defendant, regardless of whether

or not the defect prejudiced the defendant. See Am Famly, 167

Ws. 2d at 534; Bulik, 148 Ws. 2d at 446-47. Here, it s
undi sputed that Johnson nanmed Cintas, not Cntas No. 2, in his
summons  and conpl ai nt. Cntas No. 2, as a wwolly owned
subsidiary of G nt as, iIs a |legal entity that exi sts
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i ndependently of G ntas. See DOR v. River City Refuse Renoval

I nc., 2007 w27, 143, 299 Ws. 2d 561, 729 N.W2d 396
(explaining that this court "treat[s] wholly-owned subsidiaries
as independent |egal entities"). Johnson's failure to nane
Cintas No. 2 in his summons and conplaint constituted a
fundanmental defect that precluded the circuit court of persona

jurisdiction over Cntas No. 2, regardless of whether or not the
defect prejudiced Cntas No. 2. For that reason, it 1is
irrelevant that Johnson served his sumons and conplaint upon
the registered agent for CGntas No. 2 and Cintas No. 2 therefore
m ght have had know edge that it was neant to be a party.® See
Bulik, 148 Ws. 2d at 446. As far as the law is concerned,

Cintas No. 2 was "a stranger to the court.” See id. at 444.

® Citing this court's recent decision in Tews v. NH, LLC
2010 w 137, 330 Ws. 2d 389, 793 N W2d 860, the dissent
submts that "this court has acknow edged that a slight m stake
in nam ng a defendant does not necessarily cause that defendant
any confusion about whether it was the party against which the
plaintiff intended to file suit.” D ssent, 956 n.4. As the
di ssent acknow edges, Tews was decided in an entirely "different
context," id., nanely, relation-back. Pursuant to Ws. Stat.
8 802.09(3), an anended pleading that adds a new party after the
statute of limtations has expired relates back to the date of
the filing of the original pleading if, inter alia, within the
applicable imtations period, the added party (a) received such
notice of the institution of the action that it wll not be
prejudiced in maintaining a defense on the nerits and (b) knew
or should have known that, but for a mstake concerning the
identity of the proper party, the action would have been brought
agai nst the added party. Tews, 330 Ws. 2d 389, (72. Relation-
back is not at issue in the case now before us. Mor eover, as
recogni zed by both the text of § 802.09(3) and the Tews decision
itself, application of the relation-back doctrine presunes that
the amended pleading had the effect of adding a new party, a
poi nt which supports our decision today. See id., 1162, 68, 72.

20



No. 2009AP2549

41 Wiile Johnson relies on Hoesley to support his
position that his sumons and conplaint were only technically
defective, the opposite is true: Hoesley supports our conclusion
that Johnson's pl eadings were fundanentally defective. Hoesl ey
instructs that a msnoner in a sumons and conplaint constitutes
a technical defect when an anendnent to the pleadings would
result in nerely correcting the nane under which the right party
is sued, as opposed to bringing an entirely new party into the
action. See 46 Ws. 2d at 503. In this case, Johnson anended
his sumons and conplaint by changing the nanmed defendant from
Cntas to Cintas No. 2. Unlike the single corporation in
Hoesl ey, which the plaintiff correctly sued but sinply m snaned
as "La Crosse VFW Chapter, Thomas Rooney Post," see 46
Ws. 2d at 502, Cntas and Cntas No. 2 are two, distinct |egal
entities, and Johnson m stakenly sued the first instead of the
second. Moreover, unlike the railway conpany in Parks, which,
by the tinme the plaintiff commenced his action, had ceased doing
busi ness and maintained only a nom nal existence, see 82 Ws. at
220, Cntas was and continues to be a going concern.
Consequently, by changing the named defendant from Cntas to
Cntas No. 2, Johnson's anendnent did not have the effect of
either correcting the nane of the right party that was sued all
along, as in Hoesley, or correcting a msnoner to reflect the
only going concern that could be—and unm stakably was i ntended
to be—sued, as in Parks. Rat her, Johnson's anmendnent had the
effect of substituting the wong party, Cntas, wth another
existing and entirely new party, Cntas No. 2. Thus, absent
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proper service of the amended sunmons and conpl aint upon C ntas
No. 2, the circuit <court |acked personal jurisdiction over

Cntas No. 2. See Rosenthal v. Rosenthal, 12 Ws. 2d 190, 196

107 N.w2d 204 (1961) ("A court cannot acquire jurisdiction of
an action by anending a process in order to give it such
jurisdiction.™).

142 Johnson does not quarrel wth the fact that his
summons and conpl aint named the wong party, Cntas, and that
the party he intended to sue, Cntas No. 2, is an independent
| egal entity. | nstead, Johnson maintains that when the party
intended to be sued is the entity served, as Cintas No. 2 was in
this case, the distinction between a fundanental and technical
defect should not depend upon the nmere "happenstance" of whether
the msnoner in the sumons and conplaint corresponds to
anot her, existing legal entity. So long as the right party is
the entity served, Johnson contends, the purpose of the sumobns
is fulfilled. According to Johnson, this court's decision in
Ness, 227 Ws. 2d 592, "stands for the proposition that when a
plaintiff has served the party he or she intended to sue, a
m snoner s subject to correction, wthout re-serving the
def endant, even if the msnoner corresponds to the actual nane
of soneone else.”

143 Wiile Johnson's argunment may seem appealing on the
surface, it lacks support in the |aw To begin with, as
articulated by the court of appeals in Bulik, a sumons that
does not nane the party intended to be sued fails, as a matter
of law, to give notice to that party that an action has been
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commenced against it. See 148 Ws. 2d at 445, 446. That the
named party happens to have a nanme that closely resenbles the
name of the party intended to be sued is sinply not enough. See
id. at 445 ("[V]ague designation does not give fair notice to
the specific individual”™ intended to be sued). In any event,
Johnson's argunment rests on the false premse that a sunmons'
only purpose is to provide notice to the defendant that an
action has been comrenced against it. As set forth above, a
summons serves a second and equally significant purpose of
conferring personal jurisdiction on a court over the defendant
served. This court has made clear that "'actual notice alone is
not enough to confer jurisdiction upon the court. Servi ce nust
be made in accordance with the manner prescribed by statute.'"

Am Famly, 167 Ws. 2d at 530 (quoting Danielson, 71 Ws. 2d at

430) .

144 Furthernore, our decision in Ness does not stand for
the proposition that Johnson suggests. The sole issue in Ness
was whet her, under Ws. Stat. 8§ 801.14(1) (1995-96), an anended
summons and conplaint that was filed with the court but not
served upon a defaulting party creates a new 20-day w ndow under
Ws. Stat. 8§ 812.11 (1995-96) for the defaulting party to answer
the anmended conplaint. See 227 Ws. 2d at 595. This court
answered that question in the negative, holding that "a
defaulting party cannot answer an anended conplaint, thereby
attenpting to cure its default, when the party is already in

default at the tinme the anended conplaint is filed, unless the
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anended conplaint relates to a new or additional claim for
relief.” Id. at 607-08.

145 The facts in Ness were procedurally conplex and

largely immterial to the case now before us. For our purposes
today, it is sufficient to recount the follow ng. A receiver
filed a garnishment action against two businesses, US. Billing,
Inc. (U.S. Billing) and Zero Plus Daling, Inc. (Zero Plus).
Id. at 597. U S Billing was a corporation based in Texas. |1d.
However, the receiver's conplaint mstakenly naned as defendant
a Wsconsin-based corporation that also bore the nanme U S
Billing. See id. Additionally, the receiver mstakenly served
the sumons and conpl aint upon the Wsconsin-based U S. Billing.
Id. The receiver served Zero Plus through its in-house counsel.
Id. Zero Plus and the Texas-based U S. Billing happened to
share the sanme in-house counsel. See id. at 604 n.10. The
W sconsin-based U S. Billing i mediately answered the conpl aint,

denyi ng any involvenent in the underlying events. ld. at 597.

Subsequently, the receiver, realizing his mstake, served the

correct U.S. Billing through its registered agent in Texas. |d.
Nei t her Zero Plus nor the Texas-based U S. Billing answered the
conpl ai nt. | d. After they defaulted, the receiver anended the

conplaint to correctly nane as garnishee the Texas-based U. S.
Billing rather than the Wsconsin-based U S Billing as
originally designated. Id. at 597-98. Pursuant to Ws. Stat.
8 801.14(1) (1995-96), the receiver did not serve the anended
conpl aint upon the Texas-based U. S. Billing. Id. at 598. The
receiver then noved for default judgnent against both Zero Plus
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and the Texas-based U S Billing for failure to answer the
original conplaint. Id. The garnishees did not assert any
defense to the garnishnment action but rather objected to the
attenpted garni shnment of funds generated outside of Wsconsin.
Id. The circuit court rejected their objection and granted
default judgnent against both Zero Plus and the Texas-based U. S.
Billing. Id.

46 The garnishees twice noved to vacate the default
judgnent on the grounds of excusable neglect. Id. at 598-99.
They also twice filed a proposed answer to the original
conplaint, alleging that the only anpbunt at issue was the anount
collected from Wsconsin consuners. Id. VWiile the circuit
court denied their first notion to vacate the default judgment,
id. at 598, the court granted the second, id. at 599. As
articulated by this court, the <circuit court "vacated the
judgnment solely on the ground that the original conplaint on
which the default judgnent was based was superseded by the
amended conplaint . . . ." 1d. at 599. Because the garnishees
filed their proposed answer within 20 days of the filing of the
anmended conplaint pursuant to Ws. Stat. 8§ 812.11 (1995-96), the
circuit court determned that the answer was tinely. |d.

147 The receiver appealed, and the court of appeals
reversed, concluding that an anmended conplaint does not
supersede the original conmplaint in regard to any defaulting
party, unless the anmended conplaint presents an additional claim
for relief. 1d. The garnishees appealed to this court, and we
af firnmed. ld. at 595. Cting the plain |language of Ws. Stat.
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8§ 801.14(1) (1995-96), we agreed with the court of appeals that
once a defendant defaults, it loses its ability to answer an
anmended conplaint unless the anended conplaint asserts new or
additional clains for relief. Id. at 601. In so concluding, we
noted that the receiver's anended conplaint did not present new
or additional <clains but rather nmade "nerely a technical
change." 1d. at 603-04. In a footnote, we clarified that "the
amended conplaint is to be viewed as a technical change" because
of the relationship between Zero Plus and the Texas-based U. S
Billing, nanely, the fact that the two entities had the sanme in-
house counsel which was served at the outset. |d. at 604 n.10.
148 Presumably, it is that footnote on which Johnson hangs
on to argue that his summons and conplaint were only technically
defective. Johnson submts that "Ness is indistinguishable from
this case": like the receiver in Ness whose pleadings m stakenly
named as defendant the Wsconsin-based U S. Billing instead of
the Texas-based U.S. Billing, see id. at 597-98, Johnson's
pl eadi ngs m stakenly nanmed as defendant Cintas instead of C ntas
No. 2. It follows, according to Johnson, that because we deened
the anmendnment in Ness nerely a technical change, then so too
should we deem Johnson's anmendnent a nere technical change.
VWiile we appreciate sone of the procedural simlarities between
Ness and the instant case, we do not regard Ness as controlling
on the issue before us today: whether Johnson's pleadings were
fundanmentally or technically defective. As our foregoing
di scussi on makes apparent, the Ness court never analyzed whet her
the circuit court had personal jurisdiction over the Texas-based
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US Billing as a result of the receiver's failure to nanme that
specific corporation in his original garnishment conplaint.

| ndeed, the Ness court nade a point to state that the Texas-

based U S Billing "did not assert any defense to the
plaintiff's garnishnment action," jurisdictional or otherw se.
See id. at 598. Again, the sole issue in Ness was whether,

under Ws. Stat. 8 801.14(1) (1995-96), the receiver's anended
conplaint that was filed with the court but not served upon the
defaulting garni shees created a new 20-day w ndow under Ws.
Stat. § 812.11 (1995-96) for +the garnishees to answer the
amended conpl ai nt. See id. at 595. That being the case, we
decline to expand Ness in a manner that Johnson suggests and
thereby effectively override the requirenents of Ws. Stat.
88 801.02(1) and 801.09(1) that heretofore, have been strictly
construed.

149 Finally, Johnson contends that even if we conclude
that his failure to nanme Cintas No. 2 constituted a fundanental
defect, we ought to nevertheless construe his pleadings as only
technically defective on the grounds that GCntas No. 2 held
itself out as G ntas. In support of his argunent, Johnson
points to the circuit court's specific findings that Johnson
served his summons and conpl aint upon Cintas No. 2 and that the
m snoner in the pleadings was "due entirely to the actions of
[CGntas No. 2] in terns of the business nane it choose [sic] to
operate under in the state of Wsconsin and in relation to
[ Johnson]." Under such circunstances, Johnson asserts, fairness
demands that we construe his pleadings as conferring upon the
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circuit court personal jurisdiction over Cintas No. 2. Agai n,
we decline Johnson's invitation for the sinple reason that his

argument is w thout support in the law.’ Wiile the circuit court

"In reconsidering its order to vacate the default judgnment
against Cintas No. 2, the circuit court relied in large part
upon the South Carolina Court of Appeals' decision in MCall v.
| KON, 611 S.E.2d 315 (S.C. C. App. 2005). In MCall, the South
Carolina Court of Appeals held that the plaintiff effectively
served the defendant I KON O fice Solutions Technol ogy Services,
LLC, even though the plaintiff's summobns and conpl aint nanmed as
defendant "I KON, d/b/a |IKON Educational Services," referring to
a trade nanme under which the defendant was not registered to do

busi ness in South Carolina. Id. at 318-19. The court reasoned
that because the defendant held itself out as |KON Education
Services, "it wwuld be wholly inequitable to find [the

plaintiff's] attenpts to serve the conpany under that nane
ineffective." 1d. at 318.

As the court of appeals in the instant case aptly noted

see Johnson v. Cintas Corp. No. 2, 2011 W App 5, 114 n.4, 331
Ws. 2d 51, 794 N.W2d 475, the South Carolina Court of Appeals'’
decision in MCall is not germane to our decision today because
the South Carolina courts do not require strict adherence to
their rules governing service of process. As the McCall court
explained, it has "never required exacting conpliance with the
rules to effect service of process.” Id. at 317 (internal
guotations omtted). In South Carolina, personal jurisdiction
turns not on strict conpliance with the rules governing service
of process but rather on whether the plaintiff sufficiently
conplied with the rules and whether the defendant had notice of
the proceedings. 1d.

By conparison, as we have already explained, "'Wsconsin
requires strict conpliance wth its rules of statutory
service . . . .'"" Am Famly Mut. Ins. Co. v. Royal Ins. Co. of

Am, 167 Ws. 2d 524, 531, 481 N.W2d 629 (1992) (quoting Mech
v. Borowski, 116 Ws. 2d 683, 686, 342 N W2d 759 (C. App.
1983)). A conplainant's failure to name a defendant in his or
her summons and conplaint constitutes a fundanental defect that
deprives the court of personal jurisdiction over that defendant,
regardless of whether or not the defect prejudiced the
def endant . Id. at 534. "Substantial conpliance is not a

factor." 1d.
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made findings related to the manner in which GCGntas No. 2 held
itself out to the public and to Johnson specifically, the facts
remai n that Johnson naned Cintas instead of Cntas No. 2 in his
summons and conpl aint, and our courts recognize Cntas No. 2 as
a |egal entity that exists independently of its parent
cor porati on. Therefore, the court |acked personal jurisdiction
over Cintas No. 2 in the first instance, irrespective of whether
Johnson was under the inpression that he was suing the right
entity or whether Johnson served the right entity. As we have

expl ai ned, Wsconsin requires plaintiffs to strictly conply wth

our rules of statutory service, "'even though the consequences
may appear to be harsh.'" Am Famly, 167 Ws. 2d at 531
(quoting Mech, 116 Ws. 2d at 686). It is worth nentioning that

the DFlI records, accessible online to the public, unanbiguously
reveal that Cintas is not a registered corporation in Wsconsin
In any case, if Johnson remai ned unsure of which entity to nane,
Cntas or CGntas No. 2, it would have been a sinple and routine
matter to nanme them both.
| V. CONCLUSI ON

150 We concl ude t hat service in this case was
fundanmental |y defective because Johnson failed to name Cintas
No. 2 as a defendant in his sumons and conplaint, contrary to
Ws. Stat. 88 801.02(1) and 801.09(1). Therefore, the circuit
court |acked personal jurisdiction over Cintas No. 2, regardl ess
of whether or not the defect prejudiced Cntas No. 2 and
regardl ess of the manner in which Cntas No. 2 held itself out
to the public or to Johnson specifically. Because the circuit
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court |acked personal jurisdiction over Contas No. 2, the
default judgnent entered against Cntas No. 2 is void.

By the Court.—Fhe decision of the court of appeals is
af firnmed.

151 DAVID T. PROSSER, J., did not participate.

30



No. 2009AP2549. awb

52 ANN WALSH BRADLEY, J. (di ssenting). It may be that
in some instances, there is a "fine line" between fundanenta
and technical defects. Majority op., 127. However, this case
falls squarely on the technical side of that Iine.

153 A straightforward application of the rules set forth
in Hoesl ey' and Parks? to the facts of this case reveals that the
sutmmons and conplaint contained a nere msnomer—a technica
defect that does not deprive the circuit court of jurisdiction
The mpjority reaches the wong result by dodging the applicable
standards for nmere msnoners, sidestepping precedent, and
crafting an unreasonabl e and unnecessary new rule. Accordingly,
| respectfully dissent.

I

154 The majority acknow edges that a nere msnonmer in the
sutmmons  and conpl aint does not deprive the circuit court of
jurisdiction over the m snanmed defendant. Majority op., 1133-35

(citing Hoesley v. La Crosse VFW Chapter, 46 Ws. 2d 501, 175

N. W2d 214 (1970)). Nevertheless, the majority barely pauses to
consi der whether the om ssion of the designation "No. 2" could
be considered a m snoner. Rather, it leaps to the conclusion
that Johnson naned the wong party: "the facts remain that

Johnson naned Cintas instead of Cintas No. 2 in his sumpbns and

! Hoesley v. La Crosse VFW Chapter, 46 Ws. 2d 501, 175
N.W2d 214 (1970).

2 Parks v. Wst Side Ry. Co., 82 Ws. 219, 52 NW 92
(1892).
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conplaint, and our courts recognize Cntas No. 2 as a |egal
entity that exists independently of [Cintas] its parent
corporation.” 1d., 149.

55 The majority's dodge results in a new bright-1line
rul e: Wen a plaintiff msnames a party and the m snoner
happens to be the correct nane of another legal entity, the
defect is transformed from technical to fundamental.® See id.,
1940- 41. The majority appears to recognize that its new rule
does not sit confortably with Wsconsin case |aw, including

Parks v. West Side Railway Co., 82 Ws. 219, 52 NW 92 (1892).

Majority op., T41. Neverthel ess, it concludes that, regardless
of whether Cintas Corporation No. 2 held itself out to its
enpl oyees as "Cintas Corporation,” the amendnent to correct the
mstake in the conplaint "did not have the effect of []
correcting the name of the right party" and instead, had the
effect of bringing in a new party. Id., 741.
I

56 A mistake in the intended defendant's name is a

technical defect, and it does not deprive the court of

jurisdiction as long as the intended defendant was served and

3 The nmjority's new rule mirrors the rule proposed by
C ntas Corporation No. 2 during oral argunent: "If there is only
one entity in the world that could possibly be referred to by
that msnoner, that is [the] Hoesley [case], and [the summons
and conplaint are] not [fundanentally] defective. If in fact
there is another entity . . . , if there is another one just
like that, it my well be [fundanentally] defective."

2
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suffered no prejudice as a result of the misnoner.* In one case,
for exanple, the court determined that the plaintiff's m stake
in nam ng "Thonmas Rooney Post No. 1530, Veterans of Foreign Wars
of the United States"” as "La Crosse VFW Chapter, Thomas Rooney
Post" was a nmere msnoner. Hoesley, 46 Ws. 2d 501.

157 The Hoesley court explained the "general rule" of
m snoners as follows: "[I]f the m snomer or msdescription does
not |eave in doubt the identity of the party intended to be
sued, or, even where there is room for doubt as to identity, if
service of process is nmade on the party intended to be sued,
this msnoner or m sdescription may be corrected by anendnment at
any stage of the suit, or even after judgnent, and a judgnent
taken by default is enforceable.” [1d. at 502.

158 A straightforward application of this standard reveal s
that there was a msnonmer in this case. Here, Johnson served

the registered agent of his enployer, Ci ntas Corporation No. 2,

“In a different context, this court has acknow edged that a
slight mstake in nam ng a defendant does not necessarily cause
that defendant any confusion about whether it was the party
agai nst which the plaintiff intended to file suit. See Tews v.
NH , LLC, 2010 W 137, 9174-76, 330 Ws. 2d 389, 793 N W 2d 860.
In Tews, the plaintiff mstakenly naned "WE Energies" and
"Wsconsin Energy Corporation” rather than "Wsconsin Energy
Power Conpany,"” the correct nane of the intended defendant.
Id., 11. It finally amended its conplaint to nane Wsconsin
Energy Power Conpany, but only after the statute of |limtations
had expired. 1d., 920. The parties presuned that the effect of
t he anendnent was to add a new party, and accordingly, the court
did not address whether the mstake in namng could be
considered a nmere msnoner. Wen an anendnment adds a new party,
the intended defendant's statute of limtations defense will be
defeated wunder Ws. St at . 8§ 802.09(3) (the relation-back
statute) if the intended defendant received fair notice of the
claimwthin the period of limtations. 1d., 2.

3
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with an authenticated copy of the summons and conpl aint. In
that sunmmons and conplaint, Johnson correctly identified the
address of the defendant. However, the nane on the summons and
conpl ai nt read "Cintas Corporation” r at her than "G ntas
Corporation No. 2."° The circuit court found no prejudice as a
result of the msnoner, and it entered default judgnent.

159 On its face, the omission of the designation "No. 2"
appears to be nothing nore than a m stake. Had the conpl aint
named "Cintas Corporation No. 3," "Cintas #2 Corporation," or
even "Sintas Corporation No. 2," there is little doubt that the
error in namng would be considered a nere msnoner under
Hoesl ey. Accordingly, the question would be whether the
def endant was prejudi ced by that m stake.

60 The winkle in this case is that there happens to
exi st a separate corporation with the nane "C ntas Corporation.”
For the mmjority, that fact transforns an otherw se technica

defect into one that is fundanental.?®

°® In full, the sumons and conpl aint naned the defendant as
follows: "CINTAS CORPCRATION a donestic corporation 9828 South
Cakwood Park Drive Franklin, W 53132."

® The mmjority cites to Bulik v. Arrow Realty, Inc. of
Raci ne, 148 Ws. 2d 441, 434 N W2d 853 (C. App. 1988) and
Anerican Fam |y Mitual Insurance Co. v. Royal Insurance Co. of
Anerica, 167 Ws. 2d 524, 481 N W2d 629 (1992), to bolster its
analysis. Majority op., T40. Neverthel ess, these cases are not
about msnoners, and accordingly, neither case governs the
out conme here.
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1]

61 The nmjority's new bright-line rule is contrary to
pr ecedent . In addition to contravening Hoesley, as discussed
above, it is difficult to reconcile the mjority's rule wth
Parks, 82 Ws. 219.

62 1In that case, there existed two separate corporations:
West Side Railway Co. and West Side Railroad Co. 1d. at 219-20.
The plaintiff mstakenly naned Wst Side Railway Co. rather than
the related Wst Side Railroad Co. ld. at 219. When Par ks

noved to anmend the summons and conplaint by striking "way" and
replacing it with "road," Wst Side Railroad Co. objected. Id.

at 221. It asserted that the anmendnment was "not a legitimte
anendnent of the name of the party, but the discharge of one
party as defendant and the substitution of another."” 1d.

163 Despite the mstake and the existence of a separate

corporation bearing the name Wst Side Railway Co., the Parks

court refrained from concluding that an anmendnent to correct the

name from Railway to Railroad would have the effect of bringing

In Bulik, the defect was the failure to nane the defendant
in the original summons at all. The plaintiff was injured when
she fell in the parking lot of a store operated by Zayre
Cor por ati on. 148 Ws. 2d at 443. She intended to file suit
agai nst Zayre and Arrow Realty, the corporation that naintained

t he grounds. Neverthel ess, the sunmmons naned only "Zayre
Corporation, a donestic corporation, et al." 1d. at 443-44. It
did not name Arrow. | d. Accordingly, there was no "m snoner"

in Bulik that could be construed as a techni cal defect.

Li kewi se, in Anerican Famly, there was no defect in nam ng
t he defendant. Rat her, the defendant was correctly nanmed in a
sutmmons and conpl aint, but the sunmons and conplaint were not
authenticated as required by statute. 167 Ws. 2d at 527.

5
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in a new party. Rather, it asserted that "[n]o doubt can be
entertained that if there had been no corporation bearing the
name of the West Side Rail'way' Conpany, the anmendnent would
have been unobjectionable.” 1d. at 221-22. It concluded that
the intended defendant was sued "with a slight mstake in nane,
which the court properly corrected" by amendnent. 1d. at 222.

164 The majority attenmpts to distinguish Parks on the
ground that Wst Side Railway Co. maintained only a "nom nal
exi stence.” Majority op., 741. It is not clear, however, why
this distinction wuld nake any difference. Under the
majority's analysis, "the facts remain that [Parks] naned [West
Si de Railway] instead of [Wst Side Railroad] in his sumobns and
conplaint, and our courts recognize [Wst Side Railroad] as a
legal entity that exists independently of [West Side Railway]."
See id., 749.

|V

165 Additionally, when the mpjority's new rule is tested
agai nst anal ogous scenari 0s, it creates unreasonable and
unnecessary results. Il magine a plaintiff who, intending to sue
John Smith Sr., serves him with a summons and conplaint that
m stakenly omts the designation, "Sr." When considered in
light of Hoesley, the omi ssion would appear to be nothing nore
t han a m snoner.

166 Neverthel ess, under the majority's analysis, it would
appear that John Smith Sr. could successfully claim that the
m snoner was a fundanmental defect nerely by opening a tel ephone

book and locating a man named "John Smth." Under the
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majority's analysis, John Smith Sr. could assert that an
anmendnent to correct his nane had the effect of bringing himin
as a new party.

167 1 expect that the majority would not countenance such
an unreasonable result. Perhaps the majority would distinguish
this scenario on the ground that there is no relationship
bet ween John Smith Sr. and the John Smith in the tel ephone book.
If so, this hypothetical reveals what is truly at stake.

168 Corporate separateness is a shield that protects a

corporation from the |liabilities of separate but related
entities. Here, however, the majority transforns the shield of
corporate separateness into a sword. Under the nmjority's

anal ysis, a corporation can use the name of a related entity as
a trade name, induce plaintiffs to name that trade name in the
sutmmons and conplaint, fail to answer the conplaint, and then
escape any consequence for the default by claimng |ack of
jurisdiction. The |aw should not sanction such an abuse of the
princi pl es of corporate separateness and | egal process.

169 Utimately, | conclude that the majority's new rule is
whol | y unnecessary, given that existing law is well equipped to
handle any confusion or lack of notice that results from a
msnoner. If a plaintiff serves but m snanmes the defendant, the
plaintiff who nmade the m stake has the burden to prove that the

def endant was not prejudiced as a result. Am Famly Mit. Ins.

Co. v. Royal Ins. Co. of Am, 167 Ws. 2d 524, 533, 481

N. W2d 629 (1992). | f the defendant has truly been confused by

the m snoner, then the plaintiff will fail to nmeet its burden on
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prejudice, and the circuit court wll conclude that it |acks
jurisdiction over the defendant.

170 Because the mmjority dodges the applicable standards
regarding nere msnoners, sidesteps precedent, and crafts an
unr easonabl e and unnecessary new rule, | respectfully dissent.

171 | am authorized to state that Chief Justice SH RLEY S.
ABRAHAMSON j oi ns this dissent.
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